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1           Docket No. 2009-007 Cause No. C/015/025B

2                  Wednesday, December 8, 2010

3             (The proceedings began at 9:15  a.m.)

4            CHAIRMAN JOHNSON:  Good morning, everybody.

5   Welcome you to the December 2010 hearing of the Utah

6   Board of Oil, Gas and Mining.  We're going to be starting

7   the formal part of the agenda today.

8            If I could ask everyone to take their seats, I

9   would appreciate that.

10            Good morning.  Does that work?

11            We have nine matters on the docket today.

12   Actually, some of those are continued, and we have one

13   that's withdrawn.  So if everybody will bear with me, I'm

14   going to go through the items that will be continued just

15   in the event that somebody is here specifically just for

16   one of those items so that you don't have to be here all

17   day just to hear that it's not going to be heard.  And

18   then we will start, actually, with Agenda Item No. 3,

19   which will be the first one that we will hear today.

20            The first item is Docket No. 2009-007 Cause No.

21   C/015/025B - In the Matter of the Denial of the

22   Application for Permit Transfer of Hiawatha Coal Company,

23   Inc., for the Bear Canyon Mine C/015/0025, Task I.D.

24   No. 3215 By the Division of Oil, Gas and Mining Dated

25   April 2, 2009.
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1            We're going to continue that matter.

2            MR. JENSEN:  I have a question of Mr. Alder as

3   to why that matter shouldn't be dismissed without

4   prejudice.  It's been on the agenda now for over a year.

5            MR. ALDER:  Yes.  Mr. Chairman, Mr. Jensen,

6   Steve Alder for the Division.  Peter Guyon is here

7   representing Hiawatha to make the motion to continue.

8            This is different than matters that are

9   typically filed before the Board asking you to take a

10   particular action.  This is an appeal by Mr. Guyon's

11   client, Hiawatha, of the cessation order that was issued,

12   as you said, almost two years ago.  And the matter has

13   been on appeal for more than a year.

14            There has been a substantial amount of dispute

15   about the ownership of this mine and the obligations to

16   provide bonding that have been holding everything up in

17   the bankruptcy court.  That was concluded, and we've

18   advised the Board about that in the past on numerous

19   occasions.  And you've been very patient, and I

20   understand the reason for the request.

21            The problem, as I see it, is that because this

22   is an appeal of an enforcement matter, it needs to be

23   heard.  If Mr. Guyon were to withdraw it, then I think he

24   would waive his rights to appeal it and refile it, unless

25   we had some sort of stipulation to that effect.
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1            MR. JENSEN:  Can't you stipulate to a dismissal

2   without prejudice without waiving any of their rights so

3   that this just doesn't clutter up our calendar month,

4   after month, after month?

5            MR. ALDER:  I'm concerned about doing that

6   without also putting into the stipulation that we would

7   be preserving and not waiving any of the rights to

8   pursue, timely, the enforcement action.  And so I just

9   thought it would be easier to continue it.

10            We thought we'd have it resolved.  And

11   unfortunately, the Tenth Circuit, on the appeal of the

12   bankruptcy matter, there was some hope --

13            MR. GUYON:  There was.

14            MR. ALDER:  -- brief into the matter.  So we

15   weren't able to resolve it.  And I apologize for not

16   having -- we have such a full docket.  We just didn't

17   think it was appropriate to try and pursue it at the last

18   minute.

19            MR. JENSEN:  Peter, my question is:  If the

20   stipulation preserved all of your rights and you agreed

21   that the Division didn't waive any of their rights, is

22   there any reason why this can't be dismissed without

23   prejudice?

24            MR. GUYON:  To tell you the truth, we haven't

25   really considered that part of it because as we've gone
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1   on, we've sort of been driven, to a great extent, by the

2   underlying bankruptcy and a number of appeals that have

3   come out of that bankruptcy proceeding.  And so I

4   guess -- I mean, we'd certainly be willing to consider

5   any resolution of it.  It may not appear that way to the

6   Board, but we really have been concerned and mindful of

7   the fact that it has been continued a number of times.

8            Our most recent stipulation between Mr. Alder

9   and I had been that we would use our best efforts from

10   this point forward.  We'd hoped that the Board would

11   continue this until its February meeting, which would

12   give us 60 days to try to do one last effort at trying to

13   resolve this.  There's a matter of a potential fine, and

14   all that kind of thing.

15            MR. JENSEN:  How about if we do this:  How about

16   if we agree to the continuation to February, but short of

17   either a stipulation from you, to dismiss -- that if

18   we're out at February, that this is going to get

19   dismissed.  So what I'm trying to tell you is:  Work out

20   a stipulation.

21            MR. GUYON:  Right.  Either that, or it's going

22   to go in February.  I mean, that's what you are saying.

23   In fact, that was our stipulation that Mr. Alder and I

24   had agreed to because we know that -- we don't want to

25   push the patience of the Board past the point that we
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1   have.  So that would be fine for us.

2            CHAIRMAN JOHNSON:  Okay.  Thank you.  Then we'll

3   continue this at this point in time until the February

4   hearing.

5            MR. ALDER:  Thank you.

6            MR. GUYON:  Thank you.

7            Is there a specific date and time for that

8   February hearing?

9            MR. ALDER:  Yeah, I'll give it to you.

10            MR. GUYON:  Okay.  I'll get it from Mr. Alder.

11            MS. CARTER:  That would be February 23, 2010

12   (sic).

13            CHAIRMAN JOHNSON:  Okay.  So this matter is

14   continued until February 23.

15            (The matter was concluded at 9:22 a.m.)
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